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Review of the £taff Judge LAavocate 


‘1, ‘the attached record of the cormion and joint trial of 
aimiya Ichinoe, tadamu Motokawa, “enichi Yanagizawa, 'asao 
“Sawa bara , Goro "Yamanaka , “Choichiro Matsumoto, and Rokuro fonobe 
at Yokohama, Japan, fror 22 December 1247 to 16,January 1948, by 
a hilitary Goiission: appointed by paragranh 1( Special Jrders rs 
a3/7, headquarters “ighth army, United €tatés army, dated 20 
Décenber Hate, av amended by paragragh 18, epecial Orders Mo. . 
239, same Headquarters, dated 23 Decenber 419475 ~“naving been referred 
to. the ctatr Judge Advocate, this review thereor is submitted to. 
the Command ing general. a ae : “a4 a 
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nee Se el sonal. Data ¢ Concerning Agcused ” 
a : “2~ 2 a ca cana pera 


Hews f iafy ichin. 
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Pas Damt off sor taraget 29 Sep 1947 
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Gals. 92Ay es ae ~ 8% --- DATE OF APRSICKIMYT: 22 Dec 1347 


=. 


“RELIDENCHS-- 47 Attaya cho,” os ee og back OF TRIAL: Yokohamae, Javan . 
oe ent buya-xu, © tok <y6-To* l= 7 “PERIOD OT TRIALS 22 Decal 247 wo 
- -haahTTal 7cTATIL : ehatried — : 16 Heya 1948 eo 
| ReLATIVEL: Wite, 4 cnjlirea, . -DATS gf €srrarca: 16 Jan 1948 
- 6 sisters, & arothers cA PREOR: Death ‘ ~~ 
ubJCaTIol: Graduate. of. Lhinkan» CLS LPrey PECHJTENDED be 
raaxko .(1J26]*attenied. Higher _ COMMITEE TOK Sere c Ena mOUna 
*- WKilitar; College June 1942. Jan- sar 
12435 | j 
O60 JoaBTON: Arny Officer 
MILT? CARGHIER ¢ assisned to 
hanan, Korea, as 2d Lt.; Aide- 
ae-Caizo to Prince Chichibu July 
1358 to June 1942; <taff officer 
of sastern District Army Haq. 
from Dec 1944 to 6 Avr 1945; 
highest - rani, Lt. Col.; deno- 
pilizea 30 Mov 1345 
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Lali: tadamu. lotokawa ese pe ol snot oneme LO spr’ 12a 
aGHt 42 ©. DATE! OF RPRATCIPUIT: 22 Ree 1147 
ru TDs Ci: Gifu-ken, *uja-zun, LACE ae mr; Yokohama, Javan 
Tamaemura ; a PEP TOR JTPTAL: 22 Nec 1947 to 
BALLILAL CT.TILC: harried Be es 
wabLalIVaer: wife, mother, bro- s 2 €VPHC?: 16 Jan 1948 
ther, 2 sisters 25: ; TE Ca Death 
asDJCaTIOnN: 8 yre zraimar school, Sh eG Oe ECE Mec wm wn BY 
,6 wos training in comaunica- COME: ce DF: Fo 
tions - 2 Lae 
JCCULAT TOV: soldier 


(9 1, ICHINOZ, case /265) 
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L.TLITARY CaRE a sana Zzawa 
Aempei-tai; Tokyo Xenpei-tai . 
on 1 Dec 1966; discharged 10 | 

Heb 1944; commissioned éd. Lt.. 
1é.:Feb - 13944. demobilized 
15-Lep 1945" 


_—_ 


Iwai: Kenicht Yanagizawa. 
aGs: Wot shown - 
KaLIDM.Cu:- Not 
iMaRITaAL CTATUE: 
RahatiVe:: Kot shown ~ 
EDUCATION: ..Not. shown, 
OCCUPATION: Not shown . 
MILTTaAky CaRBu tk; . Not shown . 


shown ~ 
hot shown 


hiali a y 
Gas 2 Fay: 
Fale TDi 21 ‘Banchi; Takada, 
Honda. Lon, “Chiba sun, Chiba~+ 
‘ Seis : ai 
WahiTaL STATUE: 
naLATIVaL: Wife, 


etka 


Ma sao - Kuwabara Nigay sae 
Pa 


Calls } 


‘Varried 
gon, dauzhter, 
brothers, 


father, nother 2. 
= koto thos: 2Aixko ; 
- “Ledawen-zakko 4 
~ gécu20T ior: *Parmer -* 
“Drafted Tt one 


. &- Sisters 
aDIC wT ToL: 


ane 


LILDRARY. CARBUR+ 
1336 ¢ 4th tenoye- Taf; , Tokyo = 
xempei-tai, Bay, 1ase" bo 15 ane - 
“1945 < : 


& Sane a 


a 


abet Goro Yamanaka 

aGuis ot “SOW cee 

Fist TDs Cw Wot. shown 
Iwai tab et Ji: cal Not snown 
halallVas: Not shown 
aUJCaTivk: . Rot shown 
OCCUPaATION:. Not shown. 


fiottahyY Cakeunh: Not shown 


Wahid}: tLhoichiro Matsumoto 
aGu:; iot shown 
Rai TDSNC#: Wot shown 
Maki. als cPaTTe: 32. Lot 
HALAT TV t Not shown 
SDJCATIOLN: Not shown 
QCCULATTOL: Not shown 
LILIVARY CAnkah: Not shown 


shown 


- DATE OF AMRATGRW ST: - 


“DATE 9 
PLACE OF TRIAL: 


DAT OF CoP PT “MADD: ‘ATL Oct 1946 . 
DAT? OF ARRATICIMEPT: 22 Dec 1947- 
PLACE OF TRIAL: Yokohama, Ja nan 
PERIOD OF TRIAL: 22 Dec 1347 to. 
oe Jan 1948 — eS 
SULT OF TRIAL: Acquittal 
eer aieed ef Not Guilty on 
motion at close of prosecutions 
case) 


DATE OF COPPIF ort: 27 Seo 1947 
PATS OF APRATGIMET: 22 Rec 1947 
PLACE 0F TRIAL: “Yokohama, da0en 
PERIOD OF TRIAL: 28 Nec.1347 to- 

16 Jan 1948. , 
DATS. 27 CUTINCT: p 
cup vat MoT: 


—_ 


-16° Jan 


1948 
CYL for life : 


Ls CLEEIOr Pho Meena ay oe 


(oT TE Elwes 9 es! Yo. 


DATT OF CO PIF SENT: 1L9ct 19467 

22 Neg 1247 

--Vokohama., Japan 
ae Dec 1347 to 


eee OT, TRIAL: 

PERIOD. 3 TRIAL: 
-9 Jan 1948 i 

BLULYT JF TRIAL: - Acguittal 
(Findings of Not Guilty on 
motion at close of prosecution's 
case) 


ee ee 


COMP IL aa T 7 Jul 1247 
ARRATCIISNT: £2 Nec 1247 
Yokohama, Japan 

22 Dec 1347 to 


DATE oF 


PBRIID OF TRIAL: 
9 Jan 1948. 

BIOJLT OT TRIAL: Acquittal 
(findings of Mot STuilty on, |. 
motion at close of srosecutionts 
case) 


a A A I ea 


tiuilis: Rosuro Conobe 

AG: 40 

Hak TDeb Ci: sananuma 6-465, 
-tusginami-ku, Toxyo-to 

‘Tash tiaL eTaTJi: KBarried 


not 
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LACT. OF TRTAL: 
“ERIN OF THTAL: 


2 OF COV TTR: 21 9cb 1247 
Dit! oF Ap Lair erm ese ioe Cae ced 
Vokohsana, Janan 
B22 Tec 1947 


DAT 


to 16 Jan 1948 


“Case £265) 








” ern 4 Meat " sitet . a 


tls TIVES } Wife, 3 children, “DATS OF ca TENcR: 16 Jan 1948 

1 brother CaNTINCE: CHL for two. (2) years 
ADICAT ION: Graduate of Tokyo . CLAM CY -RGCOMVErDED RY _. 

Jikeike i. oui cee College oe COMMIEETON: Mo 

(1933) .. % 


OCCT2aT TOM : Physician 
WiILTTARY Canaan: “Commissioned 
ad Lt. and. assigned to. Konodai . 
Lilitary 1 Hospital in 1938; 1st 
Lit, 1940; assizned to astern 
District. ray Hq. 1941; demobi- 
lized 2-Lep 1945 ° * 


TO re ea eet A hh hi eS 3 

&. tynopsis. of Charges, Pleas, Findings, Legal sufficiency, 

and {entence: G 
Legally 


ecifications; Pleas Findings custained 


Charges and £1 


ee 








Ch: <Accus ed, “La Cols, eee NMG. G Yes 
Japanese army, did at timés al_ 

leged in epecs, violate Laws: me) 

Customs. oF Wate: : : 


ip Ll: 10. March 1945, at. TOKO) NG - : G, . Noy 
accused did. willfully and- unlaw~ a except word - ne omnia han of-. . 
fully order and permit members. ; “excepted- ‘word ; NG-: Beebe 
of Imp. Jap. Amy: under his com : z meet NEY _- 
mand, cortrol, and-supérvision to ite i 
-kill. pheland, 2." Zisuback, American 92+ 1” 3 - os 
22 =i eS ee aS ee es au 
sue Be oe. 
oe By 10. Kairchiel345 ,” at Tokyo, © RNG aoe ; 
accused, “tflen navihe Tnvhis gus— oe. . 
*- body: and control Leland ep. Fish. 
"bac, aAnerican °W, did witlfully | a ey 
afd unlawfully disregami and, fail : pisses. = 3 
to discharge his duty to pz rovide, 3 is cae a 
reasonable Mneagures:for'the Hus ** caesthg apge eer NY.) og i 
mane“ treatment, -.safe custody, 5 Moree ae 
and protection: of said ee gh 


= V@Ss...g ae 


; an “By failing to furnish ned We Te ee .. Mo, 
cal attention: to ‘said Py; ; ; 


b. By failing to. control and ap eon | iG .ves 
restrain military” ‘personnel under exceot word “command” and 
his comand, control, and super- words “beatings and other"; 
vision from. subjecting said =W to of excepted words, Nc 
beatings and other mistreatment ; 


Ce By railing to control and re Ge / Ves 
‘restrain military personnel under excest word “command; of 
nis command, control, and suoer- excepted word, IG 
vision Fro “killing pad oWe, 


Lp 3: “10. Maron 1945, at Tokyo, NG G 5 
accused did willfully ana unlaw- | (superfluous 
fully g@isregard and fail Lo dis- finding) 
charge his duty to: ' 


(p 3, ICHINDE, Case 7265) 
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Arabited 


a, istablish identity of and re 
furnish proper report of death 
2f Leland P. Fishback, deceased 


merican PW; 


Dis 
Leland £ 
american 


Fonora bly bury body of + he 
Fishback, , deceased 


We 


“¢@, Oroperly mark grave of 
ueland ?, Fishback, deceased 
american Ws 

10% 4 JSAWA . 
Ch: cadamu Motokawa, Kenichi NG 
Yanagizawa, Masag uwabara, Goro 
Yamanaka, and thoichiro Mat su 
moto at times and places alleged 
iu tpecs. did violate Laws and’ 
veer outs of War... 
up: lO arch 1945, at. Tokyo; the 
accused and others, vacting jointly 
and in pursuance of cormon intent, 
aid willfully. and unlawfully: kill 
Leland ?, Fishback, American: PW, 
by striking him with cwords and 
bayonets and by gnothering him: 
with dirt, RAPT sae hae 


NG 


- 


“ BMCTAAWA: oe. ! 


Che. “padamy Lptolgawas; Seniohi~ = xo 
fanagizawas-.1a sa0 *xuwa bara , ‘Goro = 
-salana Ka , and Choithiro® vatsue 
gOto-at times andgplaces allezed 
da-ijecs, did violate Lays” and . 
Customs of War, 

- 2s 
~p: 10 March 1945, ‘at Tokyo, the _ 
accused and ‘otiers, acting jointly 
and in pursuance of common intent, 
did willfully and unlawfully ill’ 
Leland ?, Fishback, American ?V, 
by strixsing him with swords and’ 
bayonets and by smothering him 
with aint. 


$ 
NG 


- 


Thea BetTus : 


“Chi Ladamu Motoxawa, Xenichi 
Yanagizawa, Matao uwabara, Goro 
Yahanaxa, and thoichiro Matsu- 
moto at times and places alleged 
in tpecs;' did Violate Laws and 
Cuxtoms of War. 
tp: 10 Larch 1945, at Tokyo, the MG 

accused. and others, acting jointly 

and in- pursuance of common intent, 

did willfully and unlawfully kill 

Leland ©,.Fishback, Anerican >V, 
by striking him with swords and’ 
bayonets and by smothering him 

with dirt, 


(p:4, Depron; 


fitncted 
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Case 


C) 


Yes, 


except as 
to names of 


those acquitted 


G 


> > 
‘except words "and 


bayonets and by 
smothering him 
with dirt"; of’ 
exce nted words, 
re - 


+ - 


on “notion 


on. not ion 


G, 
except words “and 
bayonets and by 
smothering him 
with dirt"; of: 
excepted words, 
re 


#265) 


=¥e- o 


Yes, except 
as to names 
of those 
acduitted 


Yes, except 
as to names 
of those. 

‘ accuitted 


Yes, except 
as to names 
of those 
acquitted 
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Ch: tadamu Motokawa, Kenichi NG NG, 
Yanagizawa, Masao Auwabara, Goro on motion 
Yamanaka, and Shoichiro latsu- 

moto at times and places alleged 

in tpecs. did violate Laws and | 
ORR OLS of. War. ye 


YAMANAKA : 


bp! 10 March 1945, at Kyo, the IG 
accused. and others, aehine jointly 
and in. pursuance of common intent, 

did wilitully and pe kill 
Leland Pp. Fishback, American PW, 

‘by striking hin with swords and 
bayonets | and’ by. smothering Him 

with airt, 


Mi MaTeUMOTO: ‘ 


Chi. a Aart hobtokawa , Kenichi VG NG 
Yanae gizawa\ Masao Suwa bara , Goro . motion 
Yamanaka , and £hoichire Matsu— 

note at ties and places alleged 

in Coees. did violate Laws and’ 

Custos of Var. 


sp: 10 March 1945, at Tokyo, the Na-- 
accused and. others, acting» dere s 
and in Sursuance ‘of common ifitent, 

-did willfully*and uhlawfuliy ial E 
iela¥a” 2, Rishback, uimerican PW, ~ un 

by- striking - hin with. swords ang. . 
_ batromets® and: eae ee is 

with | cirte 

- 


| SONOBE: 


Ch: “accused at ames and silaees NG 

alleged in -pegs. dad violate ee aries 

and Customs: SOE WET ; ge 
ED! 10 harch 1945, at Tokyoy ac- FG 25 
cused, a medical Be ee in ate except word “refusins* and’ 

tendance. of Leland 2. Fishback, words “and hospitalization, 

wounded American: PW, aia will- thereby contributing to the 
fully and unlawfully 4 fail to dis death of said >"; of excen- 
charge auty by refusing Petrie, ted words, Fc : ; 
and ne= slecting to provide available 

medicines, medical’ care, and there- 

by- contributing to ‘the’ death of 

said BV ee 


LENEANGaE & Tupocs Accused Ichinoe and Motokawa were sentenced 

to be hanged” ae eae neck until dead; accused <uwabara was. sentenced 
to confinement at hard labor for life; accused £onobe was sentenced 
to confinement at hard labor for two vears, 


— : ee 


Of SEP eo wuton Avidence; 


“fhe crash of an airplane, B-20 /44-69686, at Itabashi on 
10 Merch 1945, the night of the first great air-raid on Toxyvo 
was established by means of a hissing Air Crew Report (>, Ex. 1} 


(p 5, ICHINOS, Case 7265) 
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CICK ae TH. 
lone of the crew of eleven and.one passenger-observer was ever 
“returned alive to the Jnited ctates (Certificate from Casualty 
-Lection, aG, GH, Puc, . >?,&x.3). Several Japanese witnesses who 
-were at "the scene also deseribed the erash (PR. 29, 36; >.3x.7, 10). 
Line bodies were removed from the burned plane and puried on the 
spot; three of the personnel had parachuted ‘to.safety (Appendix 
Case History 7095- Se eee Tee ero ?.@x.7), According to several. . 
official reports, .a Lieutenant Leland P, Fishback, a member of ashe 
“the crew, was the navigator and flight engineer on the downed 
-Jlane (Pax. 1, 3,4). Of the three survivors, two were. uninjured 
_bat one was- severely: burned and was being aided by his companions 
' when found. (RJ 29; P,mx.10).- The. village chief of police: reported 
‘the crash to the cempei-tai. and the. latter took charge of. the 
survivors, ‘taking them to the Xempei-tai at Tsuchiura at. about 
0530 (2.x, 9). Even the injured survivor was able to walk to and 
frou the transportation provided although the skin was already 
peeling off his legs (R. 36) and he was covered with blood (R. 
58) or with dust and dirt. (R. 46). hen being questioned he said 
he was a 24 Lieutenant and that his name was Fishback (R. 38, 428). 
The three survivors were sent by truck an hour or so later to tne 
‘LoKvo Hempei- tai (Re 42; 2 EK 13). 





Data from the Adpendix maa Case “Hg story (844 (>.7%x.5) 

and Some testimony (FE, 159, 160). revealed that on 9 Vay 1946 
agents of the Graves Rezistration fection digsing on the srounds 
of the bombed-out Foreisn Language €chool located a- blogk from 
the Tokyo _sempei-tal, unes artned a human sul], part of a@ hand, -a, 
gpoeene of a shoulder-blate, and a few bones: and that ancunider- ae on 
‘tified former n@nber of this xembeistai unit, stated phiabarenie ot ts op 
alierioan filer had been buried on 9 or -10 March 1945 atthe snot . z 
. Whergethese' remains were cdisintérred-(>.i.5). Combarison of m2 - 
~~ this Bkullewith dental chdrts on tht [jeutfgant Jeland Bi = Coa a 

Fighback who-was thé- ‘navigator and flight encineer or the crastied ore 
doubes inquest ibn .resylted favorably, whértas the charts Se & 
- - other personnel ‘On hoard were, qQuitewiissimilar (Re 161), ~ spon 


~ = a ne 


‘ne truck which. fed taken the sowed’ “airmen to Tokyo i 
reached the xempei-tai-Brourd 1300 hours (FR. 63 5) Though the Bis 
-injuréed flier was severely burneé, he was conscious duringthe 
~ trip. and. sat up in. She truck (R. 6a), ied eee cee e's . 

ae Menace Tanabe testified he was a “corvoral-clerk of 
tne Foreish affairs ceetion of the Tokyo Xempei-tai. In this 
section, - accused Motokawa was a 2d Lieutenant and chief of the 
Foreigu affairs tquad; the entire section was headed by Major 
tuginara (Rk. 72). Mombers of the squad ineluded accused Yana- 
gizawa, who was a Warrant Officer, and accused “Xuwabara, a serzeant 
(i. 73). According to this witness pre-trial statement (°.%x.13) 
the truck arrived at about 1500 hours. Motokawa ordered the two 
uninjured fliers taken to the interrogation room and had the injured 
flier carried on an improvised stretcher to a concrete slab 
beside the building. Yanazizawa went about orocuring clothing 
for the injured man who was scantily clothed. lotokawa and Yana- 
gisawa both engaged in some telephoning seekinz to hospitalize 
tne flier (Ibid. 


+ 


Later in the afternoon While the flier was still lvineg " 
on the’ concrete, a Lieutenant Colonel and a medical 1st Lieutenant, 
believed to be the accuse fonobe, came ané@ looked at the injured 
man (R, 99, 103-105). This medical oificer zave no form of treat- 
ment: to the flier (R, 101).° Both mentioned that the flier was co 
severely burnea that immediate hospitalization wos imperative (*™. 145), 


after supper Yanazizawa azain televhoned about hospital-. 
ization and thereafter ne asied Cdl. Endo to procure some sworés 
frou. the Jenmpei-tai Headquarters uzvstairs (°,%%.13, 14). The latter 





(p 6, ICHIFOR, Case '£65) 
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' returned with several and Pemarks were made generally with: wae oeet 


‘neat accused Notokawa- ex cclaim,- "The upper  ,act is rather tough, 


. senior officer pregent. 
Chere who Sbrucwguhe, injuc red “flier (R, ile). 


“not treat him or give nis first aid cinee he wee not so orilered, 


_ over to the sempei-tai in.response to 2 call from accused Vanari-- 


TAURI Ep SPURTE MRL EE : "OS ENR Aa Winter i 


re 


to their keenness or dullwess (2>.=x.14). It was mentioned by 
accused M/tet. Matsumoto that a- truck from Headquarters, Zastern 
District army was coming soon to.take the flier away and accused’ 
lLootokawa asked lst Lt. Ohate for an enlisted man to assist. The 
latter assigned Cpl, Vagaki to.so along. When the truck was 
heard approaching, accused Motokawa , Yanasizawa, and “uwa bara 
stood up and went out to meet it (i m™.13), These three vlus 
Col. WNagaki and accused Ma“ .umoto were seen to board the trucx 

Sn vee injured flier was Lifted into the truck, too (?.™x.14). 
In addition shovels were also loaded oe It was most unusual for 
a section. chief personally to take charg of what apvarentiy was 
to be. a burial (Tbia.). 


On the truck deenced “uwa bara told cpl. vegaki that 

the. canvas-coyvered ovject.lyins on the bed of the truck was an 
anerican.prisoner, The latter heard sroang of vain comin: from 
the canvas arid. concluded the destination of the trip was to be 
a Hospital (P.u#x.138), The vehicle, however, drove into the 
grounds of the ruined Foreign Language school and parked, The 
stretcher was lifted from the truck and the American was laced ° 
beside a dus-out air raid shelter, Accused Motokawa now said, f 
“Well, I guess I will show you my skill-.as an expert swordsman" 
aiid drew out. his sword (ibid.). £aying, ‘This is too good," he 

aoxed Yanagizawa and auwabara for theirs but they hesitated. We 
then turned to Col. Ragaii, who reluctantly handed. -him his, con- 
sidering, the request an order from a superior. officer.. Accused © 
Yanazgizawa toldNeveryane to stand bacx- as. blood= would splash. - +. -)°° 
Nagaxi.could not. sée into the ‘pit at the time of the stroke but =a 5 


@nu ®iso heard sainful cries from.phe pet = .mrereafter éhe men* | 4) Ron ds 
filled in the pit:with Cirt ang all-wéht back Ee their offices: *- #-- = 
Oar: Cress-pxsiin#tion sce axi—stated that accuse? VMotokawa was. the 


Tee ene tg _ *- 
fTi ee tue ~execusion and was the only dexson cpa 





* ad y 


ow ee = age * - 
With resoect -% inedical aan tt on for the. sufferins i ot 
Airman while he wae lyinz in tile, yara at the Tokro “empeiztai, 
-taere was. evicence. bhe gee medicaB officer of tht atjoinins - .-,-. 3 ae 





General Headquarter “Tampeiutal,-a Major Mprisue, who fsually ‘ 
treated patients of ‘the former orzenizatiofi had never been notified. .- 
of the presence of the flier (R. 146, 149), Accused Sonobe was. 
,ummuoned for the DUO Re On aiscus ssiny ways and means to accormolisnh 
naobpitalization only aud, while he looked at the natient, he cic 





Bacically an.sastern Dictrict Army medical officer had no respon- 
L£ioility under arn regulations (?. =x.35) for treatment of can- > 
turea personnel heli by the ‘empei-tai, but an “actern Ristrict 
army medie could always treat any satient conine to his attention 
even without special orcers from a superior officer (P. 155), 


The accused Moctor: Sonobe in an alleged confession 
(P,ax.36) described aow he had tried his best to have tne flier 
admitted to the Dal-Ichi army Hospital, but failed because that 
imstitution was already filled with militery snd civilian cas- 
ualties from the great air raic of the previous night. Me went. 


zawa. ‘The latter discussed the importance of hospitalizing the 

Glier in a local nospital, so that he mizht be questioned regarding 

5-643 dDases in tne Marianas. fonobe, when he caw the patient, 

concluded nis critical coudition also srecludec sending hin to 

any dictant noLpital. aid advised trying for adGmizsion to the 
whinagawa 2riconer of War Hospital. Yanaszizawa said that would 

be virtually impossible since downed sremy airmen were conside sred 


(> 7, ICHINO:, Casé $865) 
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. CILACET ect. 
to pe war-crimes. sus dects util cleared ‘by a..favorable investi- 
gation and iven the honora ble wtatus of prisoners of war. . £onobe, 
_ nowever, believed. that Shinagawa would have admitted: the vatient 
~ppecially nag a canbed ba and . the W Information Bureau negotiated 
tie admission jointly. He. did not treat: ‘the flier-himself because 
‘tae supplies in his.own first-aid kit provided nothing adeauate 
for such critical .burns and. had he, used the Xempei-tai- “dispensary 
without specific. orders to do. . he would have been violating 
army re gulations: aiid.-would . Maver. de en severely reprimanded (>.zx. 36). 


at LU Mtiehine aft alleg “ed corifes sion of. accused £2t. Matsumoto . 
(P.ix.°20) he related something of the numerous, telephone calis 
Prom tue “empei-tai to. accused’ Col. Ichinoe's office regarding the 
injured flier. ‘The latter and nis ‘junior officers tried every 
hos ital without success, . Tinally, after. 1300 hours Col. Ichinoe 
told Latsumoto, “Linee the erew nienber.is already dytne, I will 
give you a trucks and some men, So you-¢o to the Xempei-tai and take 
Adm to the oper area of the Foreizn. Language School and bury hin.” 
hiatsuuoto was to take aceused Yamanaka alons and, if the flier was 
Etill alive, they were to Kil] him and. ‘acconplish burial. YVhen 
they arrived at the Sempeintai, however, accused Motokawa toox over 
with Yanazizawa, Xuwabara, and,four or. five acditional-men assis- 
ting hin... "ten ’ they reaciied - ‘the bomb chelter ne said, ‘Tam 
going to behead him...comebody-lend me ‘a sword, B with’ a vell he 
beheaded the. flier althouga ihe neck was not ‘aowelsoste severed 
by the stroke. Ee then had- earth | ‘thrown in the pit over the “boar, 
Latsungto™ nced Satis Tehinoe of. what had, hanyenes and. the. latter : 
merely t taank ard Oo ate sue are ‘in :tt 12 Sispos at On. one” airman: 
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“Ui to had ‘tolg~ hit, hey was to ‘ecompan? 
O# wNe assizsnment ot-dis Sposa of .the injured, Tierdand that” thi 
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- mie, Mente = «e “a: ae 
Lest of The aie of: three allesed ee gions by accused Lbs eT 
“ho tokawa (P.ax. 23, Sb 29) is that, after a full afternoon*of —=  -#* 
-futile attempts. to Beane admission of the flier to a hosvital, = 
" aceus ed Latsumotd came, over from gas tern District Army Meadquarters 
aiid~a teleougne call was received *from Col. Ichihoe- requesting «, 
that tue fliér” be turned over to him because a sévere “punishment - 
fi. Cs execution/ Was.to be meted out to HEE flier, The. cooperation. 
orF-the sempei-tai was desired (2.Ex.23). Major Sugihara, the sec-~- 
tion chief, said it was not fitting that only enlisted men should 
handle the disposal and ordered Lt. Motokawa to so: along so as to 
be officially present at the scene (°.5x.24). When the:flier 
. Was- placed beside the dug-out his. eves were closed and he appeared 
_ to be in a faint,. Motoxawa thought the cold blade of a sword 
placed against. nis necx mad sat revive ie so he borrowed one ard 
neld it against. the neck. He ex Mined the fiier and found that the 
sword nad “nade moO Hara on the neck fan was there any-blood-on the 
blade, Thinking his action was futile, he ceased and returne* the 
‘sword, Just then tae. sides of the vit save wavy and the flier 
sliogped into the bottom so he ordered the men to fill it in with 
earth. Lights.of, an adoroachiny vehicle frightened Motokewa and 
ne ran out to. the street, Vhen the car passed without stogpins 
he went bac. and foun* the burial. aU e pods at his office 
cOtiuents were later made that there woul’: be trouble chould tyre - 
reitiains ever be discovered for the Land .was een of the Trmoeriel 
sousebold anc burial tnerein Was a. sacriloge (2. ™ 24), — 


ae .ccused iciwa bara a, in. Sides first. Baslemeds com: -ession Mitek 
25),. Claimed that It. Fotokawa struck at the flier but Peiled to 
sever tue nec. completely. fomeone in the crowd jeerea,: “Its 
only a seraten,” tLomegone else said, "*o-one can do it perfectly. 
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thus challenged, he ae said, “Phen, I'il. trv. " He aoproacned | 
the pit but the sizht overcame nimi “The situation was such that 

he could not bacx out SO 5 with a shout of ‘Yah! he struck the flier 
with his swora and jumped aside callins out, "I've done iti* Tn 


.a4 subsequent confession (>, 3x.26), “Suwa bara denied that he had 


actually struck the flier, FHe ‘said. that he rot cold feet at 

the sight of the dead body, but, because it was dark and@ none 
could see anyway, he oretended to strike with the sword sevine 
the words, "T've done it," in order to.convince those  oresent. 


accused Warrant Officer vYanagizawa in his alleged con- 
Fession (2.x 2x .87) 5 agrees that Matsumoto said he and Yamanaka were 
sent over:-to the wemdei. tai to receive the flier and dis pose of 
‘him, .Matsumoto supervised the detail but Motokawa struci the blow 
with the sword whereuson the orisoner collansed into the pit, 
Yanazizawa immedi ately heard the sounds of giowels Daas used in 
tne burial, 


lt. Col, Iehinoe in an alleged confession (?.%x.28) 

revealed that he, as ttaff Officer of the Guard fection of the 

uaotern District ATMS , was responsible for downed enemy airmen. 
Learning from the Kempei-tai of the serious condition of this 

flier, he tried vainly to procure hospitalization.. Next he called 

tile sanitation section seeking to have a medical officer from 

tnere éxaiaine and treat the patient on the ssot. He was informed 

that all medical bersonnel were occupied attending. bomb: “casuaities 

but. if-a medical officer bécame. available he “would -be sent out. — 

Calls continued ®o-come in regarding. thé injured: flier and,. toward 
evening, being convinced that. “his efforts for hospitalization or 
treatwent were meetings -no Success, he“determined to: ‘have the ‘ 
Srisoffer breught..in- to the . ta stern Distal cis lpeay'ts dispensary ~~. 
‘whence he could. be: removed later. as. noSpital spate aain onefte?, 
To “thie eng lhe teld isty Matsymoto to set a=truak, vrdceed to, i: 
. the KempeY-_tai, obtgin ahe flier; ARAL: bring him hagis to this.2 “dist. wo 


te pensary , ke also, dhoned the “ernpei-tad tellins them to turn qver_ 


the prisoner to Wis sergeant, Matsumoto on Ris return revorted poe 
that the flier had been™ta keh to the »rounés of the area as Janaua ge. Pe 
cchool and struct wich a sword, gichinoe immediately ords 

hiatsumoto to feburn*to the scene “ant, if the prisoner- was. vetill +, 
Living, bring Rim back, The serseant left ana came back statin= - 
he had found the airman dead, Ichinoe, susbecting a crime had 
taken place, charged Matsumoto therewith but the latter ieniea 

all suilt. £till suspecting a crime and.the litelihood of his 
Sergeant being involved, Col. Iechinoe decided to heln conceal the 
whole affair, therefore he did not order the body to be removed 
to a military cemetery, failed to order a. death certificate, and 
omitted this downed airman from his official reports. ™“eé mentioned 
the incident only to his close friend, a Col. Mizutani, ard to his 
own wife and niece e, telling them of nis belief that Matsumoto had 
Killed the flier, ; 


4. #or the Defense: 


the Commission, on motion of the defense at the close 
of the srosecution's case, having reacned findings of not guilty 
as to accused Yanaz gizawa, vamanaka, and Matsumoto, the only 
evidence oresented was in benalf of accused Ichinoe, Motokawa, 
Auwabara, and Lonobe. 


A clerx in the office of Col. Ichinoe testified b: means 
of affidavit (D.Ex.A) that the Colonel had made Picenata attensts 
to hos sitalize the injured flier, and to ovtain medical treatment 
for him, lie was in the rooz. when Tchinoe told liatsumoto to »xick 
us the flier and bring hin to the Gisnersar:, He heard him svecifi- 

Cally state that this was for the ourpose of imediate treatient 
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-the- latter was. e 


| Kaa tC ta 
and tnat he would transfer the airman to a hosyital later: on, 
The colonel ordered the same clerk to make out a trip ticket for 
tne. truck to go from Headquarters, ‘ta stern District Army, -.to the 
siempei-tai, thence. to the #@DA Medical Department, and: return to 
Headquarters. ‘The colonel also had him procure a blanket to be 


-used in transzorting, the injured man. Another clerk testified that 


he recalls checkins the trip.ticket and that the route was as 
Geseribed above (ii. 183), The latter clerk also received a tele- 
_yalone call from Doctor Conobe about 2100 seeking information as to 
what had been @one vor the flier and. he informe 2d the doctor that 
‘all was weil since Jastern District Army hed taken charee of the 
patient, 


'adecused £onobe elected to testify in his own defense 
(Ry 201). unis. testimony closely followed his vre-trial statement, 
Ke emphasiged ‘that he was Ree ordered to treat the natient t 
‘was only tumoned to discuss: the fees Tega the, hospitalization 


-of the. flier in view of rnowlede e to be gained from guestioninz hin 


and Jroper treatment of nis eritival injuries (PF, 202), ° Fis 
final cecision was that there was a pos:ibility of admission to’ the 
(hinaeawa. Py Hospital ene that ahy more distant hospital was medi- 
cally anv ee Site: (&, 203), When he saw the satient he expressed 
his Opliion that the Heat ines in his aid—-kit were inadequate Py 
a04)/ He knew there were proper medicines at the “empei-tai dis 
pensary but, under ari resulations, he- was. not authorized to use 
that - installation exceot if. directly. oréered pr ia -Che absence of. 
tne aempei-tai, paysicien, Major Morisue,- ™e was.never toad that | 
Siner absent. or unable to- attend the patient at” 
that tiie: (Ibid. Nise sie fully believed _ that attendance. on the pri-. 
Son ewmawa S solely. withili Lorisue"s “duties sand that he equld iS ng 
take Sver Cee puthariz zation (Re “21am - ae hy * Pee Ae pt 
ae : o = 
= gies ods Fellingé! sae iar to tastity in his own « 
-dgfense (ie 216). *Be-imsisted“thatWhis orders to tets. Matsm 


ena moto - and ‘amanakas provided_ that they were to bring the flier,to - 


” 


“Da dispensary ror temsoraby. treatment due to the emergency that 
nad filred the-nospital® (R218). Be denied tellinz roto-° 
-kawa over the phone to cooperate ang assist: in disposing of the. 
' flier. ‘put. claimed te only told. nim o turn over ¢he-injpred man te 
is sergeant (R, 219, 254). When he learneg the facts he did not 
rearimand Watsumoto tor tear of losing the respect of his superiors 
(R. o50). In the stand he admitted willfully failing to revort 
the death-or to orovide for honorable burial of the body. Trese 
acts Were part of hi assigned duties but he oreferred to conceal 
the suspected crime lest his own men becane involved in seriotis 
go CB - 220 6) B31). 

‘The remainine accused, Motokawa ani “uwabara, elected 
to teriadn, silent. 


‘Former Lajor Ceneral Onodera testified to ‘savings known 

Getanoe for 15 years (Ff. 187). Fis character was alwavs ectimated 
very nhignly amonz other officers. Fe was.a %evout Shintoist 
Wit greatest devotion to the Jmperor ana oroper reverence for 
juperial jroperties ana woulé never have orfere’ an act which= 

esecrate. the latter. «A chsracter references: froi cement 
was received (D.Ex.B) ctatinz that. Ichinoe, a man of a distinerished 
military family ana with‘an ‘excellent personal ae aee for 
lutesrity, nad beer his:aide-de- -cam).and had demongetrated fine 
qualitje: of uones ty and charity ‘in that position. Tn behalf of 
tonobe, former ajor General Xono, Chief of the Medical Department, 
2Da , testified. Rone tne former was an administrative medical officer 
ay and had. no noraal duties cone érnins medical practice (fr. 130). 
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fee led. 
If a unit had difficulty ert ring a patient in its usuel hospital 
because of crowded conditions, it only became his duty to investi- 
gate other hospitals in order to try.to find 2 »vlace to receive 
the patient (hk. 196), - : 


5. J9inion: 


a. in General: 


; The Commission was properly constituted and had 
jurisdiction of the accused and of the otfenses charged. There are 
no procedural errors or irregularities which injuriously affect’ . 
ay substantial rights of. any of tne accused. ‘The prosecution — 
attemoted (Kk, 176-180) to have the Commission reconsider its - 
findings of not guilty as to three of the accused after they were 
Teacued and announced in oven court. The Commission very oroperly. 
refused so to do, recognizing the findings as a final act of —. 
acquittal of these accused on the Charges and specifications alleged 
against them in this Stoceeding. Had not the Commission carefully — 
refrained from committing the error thus urged upon it by the »sro- 
secution, fatal error misitt have been incorporated into the record 
as to all accused in that a prejudicial attitude amounting to a 
presuiption of suilt miszht have been revealed. Continuation of 

. trial or retrial after any form of acquittal is without precedent 
in our law and the prosecution should in all future cases avoid 
any action that might vitiate the record as. to the remaining ac- 
cused in this respect. : iz, Ra UPA ae Te 


a - - * 


At Bué outset of-the trial. the defense-sought & sever-°-_ 

~ane6 for accused Ichinoe and fonobe on -Brounds of. antagonistic _ 
Gdeferge inter sese as Well as with the Pive joint accused (P.. 4-7}. 
-The isotion*Was denied. . the ztounds “ofeahtapenrtstic GCefenses wre ~ , 
reaosnizec ag ong of. the pringtsal-reasons to justit® a severance ‘ 
(Th. 2722443. . 804). but..evén-so this is a matter within the ound 2... 
“duscretion of the Cerzaission.~ In wat crimes cases*there is much. ~ 
urzgeney for comnom and joint trials and these are favored wherever _ 
it-is reasonably clear jha no substantial ristts of an accused will” 
be jeopardized thereby: ‘the Commission may determine whether it 

‘Cab hear a joint of a common triat with impartiality even where 
autagonistic defense: are expected and, if it so-resolves; may “+. 
deny the motion. Here the Genial does'not Rppear to have been anv 
abuse of discretion.,.°In the bresent.case as an additional measure 

of protection, after the denial of severance and the aopearance of: ’ 
conflicting defenses, wore defense counsel were provided (R, 54) |. 

s0 that each accused misnt be individually reoresented and advised. 
LUcil Measures appear to have provided the accused with more than 

the minimum guarantees of a fair and impartial trial, 


It is true that because of the nature of.thinss, es-_ 
_pecidlly the language difficulties, lack of exoerience with 
occidental court procedure, and some unfaniliarity with International 
Law, the individual (Japanese) defense counsel are necessarily 
handicapped so that the advisory (American) defense counsel must 
assuiie the role of chief defense counsel for all accused and prin. 
Cipal liaison ‘between tne accused and the Corraission. Nevertheless, 
in tne instant case, even conflicting defenses were presented 
_Witaout any attempt by counsel to restrict of withhold any lesiti- 
nate ’matter of defense nor was blame cast unfairly on any eaecused ~ 
in orcer to save a co-azcused, The advisory defense counsel 
carefully protected the rights of all the accused throughout 
the trial, he ; 


In the cause of accused Fotokawa, both his confession 
and other evidence left no doubt’of his suilt, despite his nlea of 
not guilty and the sereral presuaption of innocence. .Recause of 
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Sta) the advisory defense counsel admitted his guilt in rather 
strong language both in argument on the motion (R, 172, 176) and 

in final argument (R. 244, 245, 246) but it cannot be said that 
thereby accused Motokawa - did not have an adequate defense nor that 
he was prejudiced by the comments’ of his advisory counsel. In 

this instance suilt was conclusively shown by evidence. Counsel 
could neither ignore nor deny that evidence and in the face of it 
was forced to admit euilt and put his client upon the mercy of the 
Commission. This he did by introducing -(R. 235) a character 
reference in behalf of Motoxkawa (D.Ex.C) from the Rector of the 
‘Catholic University in Tokyo and a Representative of the Anostolic 
Delegate to Japan who has. known Motokawa ‘over ten years and who had 
experdenced many instances of kindness and zood will on the vart 

of this accused-toward foreigners. ‘Counsel referred to this in 
final arsument (R. 249) in terms which left no doubt but that he was 
seekin: clemency: or mercy for his client. Jawyers are frequently 
‘placed in.a Similar position when representing a single client for 
the difficulty arises rot from joint. or’ comion trials but from the 
character of the evidence against an accused in a particular in- 
stance, 2 m4 ; ae 

Sach ‘of the aecutene appears to have ‘been sound of. 

mind both at the time of the commission of the offense allesed and 
at the time of trial. all cooperated well with their counsel and 
two availed thenselves of the opportunity extended to all to. testify 
in their own defense. _hany witnesses, affidavits, and character . 
references were heard and received in’.évidence on behalf of the-- 
accused and thegtrial BODE aS. ‘to have béen- conducted in ta spirit. 4 
of fairness.and justice. The- Commission aoparently considered its Pah 
-findings thorougily: and carefully excepted imany-words and phrases 


coutSined Wt: the specifications but Rot, ‘suipporbed by the eviderice. _- 
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‘ at thé. 618% ,e- of “the prosecution's case ae Comission 
Bie praiited a motion*for apadise of not guilty.as to accused Yanagi 


' 
sr * ~ 


zawa, Yamanaka, and.Matsuiocto. erior to this determination doth = 
prosecution and istoatges were afforded opportunity to argue, the = 
motion fully. . That such a moticdh was made is weld within “the. rights 
of the defense and should be made whsnever it-aSpeifs shat the Se 5 


prosecution hat failed to »rove'all the elements of anv offense 
charged. It is then the burden of the Commission to determine | 
whether iaeidehies ccc substantial evidence of every element of the 
offense (NCH 1928, 5 7id). “In the oresent case the evidence 
against those of. ane a taed in whose favor the motion was sranted 
consisted entirely of their own pre-trial statements and allered 
confessions or statements of their co-accused in which some ircrim- 
inating material against them was contained, ividence of the 
latter type is so unreliable self-servinz, and often patently 
‘false that.in many cases it ni izht well be excluded on the erounds 
that it is of no probati ve value. : While the Commission had allowed 
this evidence to go in for whatever probative value it might have 

in the lisht of all other evidence in the case, the Commission mirht 
well have been of the* opinion that in and of itself it did rot con- 
stitute any subctantial evidence of the offenses charsed and accor- 
dinzly it properly acquitteaé three of the.accused. If any mistake 
was tiade it was on the part of the prosecution for failing to : 
produce sound evidence outside the alleged confessions and being 
content to.,rest its case on evidence so yoor in quality that any 
judicial. mind would discard and i>xnore it. 


Cc. as to peu of Guilty: 


“Accused. Ichinoe was convicted under (pecification 1 
or naving ordered and permitted men under his control ard super- 
vision t® kill Lt. Fishbac«x, the Cosmission having excepted the 
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allegation that these men were also under his command. The only - 

evidence offered in suaport of this specification consisted of tne - 

incriminating statements contained in the allezed confessions of 

three of the joint accused, Motokawa, Matsumoto, and Yamanaka, 

plus the testimony of the- accused nimself that he had deliberately 

concealed the death of Fishback in.order to srotect the men involved. 

lhe so-called confessions of all the accused as to the killing of 

Pishback are, with the exception of those of Motokawa, not con- 

fessions in the legal sense. “They do not admit substantially all 

the elements of the offense but on the contrary each denies the 

xilling of the flier by the maker and casts the blame uvon a co- 

accused. sinee each connects the maker with the alleged crime, 

however, they were clearly admissible as statements against interest 

(hiCia 1928, sec. 114b.). In judicial: proceedings in American courts 

both confessions and statements against interest may be admitted, 

but only as against .the oerson who made them. The same rule is 

laid down as binding in military justice orocedure in the American 

army (HCM, tec. ll4a., ). and TM 27-255, fec. 95), the basis for 

this restriction being the unreliability ‘of such evidence and the 

desire to uncover the true facts surrounding a-crime rather than 

to create a situation in which one accused is stronsly; tem ted to 

exculpate himself by falsely incriminatins his co-accused, While 

the same rule might well ‘be applied to the trials of susnected war 

criminals, the matter has already been pasrxed uyson by @ hicher 

command by way. of Pan osnosite ruling” In the’ casé of the “nited 

itates vs, Nakamura, etal. which was tried im the ~hilinpines—~" 

kyukyus: ‘Command eens, as a Ganital case,- was reviewed bythe Wao Gus Fela 8 

of Review and the: <taff Judge~Advocate of ‘the Far last Commdn4, “the i= 

Baard by a very’ broad. -interpréta$ion of."yaragrapk-5 4d (1) of the. - 

LCae Beulations Governing the Trials‘of ~icgused Var Biiiiets ad “- 

(File aG 000.5 (5 Beg. “45 )L¢ ag, qnerdedw thick Drevidg’s that "The ~. - ae 

coumiss sion | shall gdnit: ‘such evidence as in _its-aoinitn, would be OL Piet 
assistance’ 4n proving ow. disprovins the. charge, or such as«inethe . ..é 

 Cammission's opiniom wotld- have. probftive value in“the mind ef a — 

reasonable man," Béld that.this provision authorized admissian* LAO ek 

evidence of accused's affidavits and that the commission had cor- 

rectly ruled, despite. Objection, that “statements in [such a affidavits? 

ade by one accused Jineriminatin2®@other accused may be considered 

for their. provative” value as. evidence against the othersaccused.'?+. ; 

The Board's opinion on this point was- impligdly approved sub 

Silentio by a concurring opinion of the Staff Judge Advocate, 

FiC, and action has been taken. in the said case by the £unreme 

Commander for the Allied 2overs. The rulings is directly contrary 

not only to civil and military law but also to a ruling or the same 

point rendered by the President of the International Military 

Tribunal for the Far #ast in the Trialof Tojo et al. now in — 

progress, and thus produces the anomolous situation of having a 

very serious variation in the adjective law soverning tze trials 

of political and non-political war crimes suspects. Irrespective 

of the soundness or lack of merit of the holding of the FNC Roard 

of neview, since the latter organization is part of a suderior 

command, ite ruling will be followed in this review, Accordinsly 

the Cownission in the instant cage di’ not err by allowing the 

orosecution to introduce the statements of the accused in evicence 

nor in rulinz that cuch evidence might be considered arsainst the 

eco-accused, ( ; 








at ‘Jf course the question of the evaluation of such 
evidence and the deteraination of whether or not it is sufficient 

- alone to convict beyond reasonable doubt is a matter in no way 
decided by a Bee tar Aaa that it is admissible. In the resent 
case it is clear that the prosecution fell into the error £o 

often made in like Aine tances that, because the evidence is admis 
sible, it is necessarily trustworthy and of the wighest cre@ibility. 
the prosecution spent itself untirinzly in »srocurine the alleredc 
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coufes sions frori the ae ie Sitdne a an of thirteen from the . 
seven men. None of these pully. admits. Pioee and sach, in an atterrot 
to prove innocence, blames another or other © of: the accused for the 
actual deeaditation or, in the case of Col. “Tehinos, nanes a hich. 
ranking officer as the ynerson who CBE RR) tne commission of the 
crime, bkevertheless, the. prosecution was content. to rest its case 
with resvect to cpecification 1 on this Laser of evidence alone 
without producin= evidence fron aisinterestea varties as to the 
3uilt of the accused. The 4 defense Droduced ag witnesssse two men 
_present in the ‘office at the time Ichinoe is “sunposed-to ave ortered 
416 seresait to dispose of the flier by Killing him and burvine the 
body in the Foreizn Lansuaze-Cenool srounis. -Ine-of these heard the 
_ conversation and testified that not only did tehinoe. not order such - 
disposition of the flier, but, on the contrary, made it clear that 
the injured: man who could not. ‘be treated elsewhere should. be brought 
into the 2Ds Gispensary for temporary treatment for a few days until 
4 local nospital would be able to admit hin, The. other of these 
‘witnesses saw and checked the tri ticket authorized by Ichinoe 
which did not meution the Foreisn Languagé €chool but- did provide 
-fora stop at the dispensary. - ta en there is. such direct conflict 
. in the evidence presented by interested witnesses and tust sresented 
.by disinterested witnesses; it is irrefutable that the former is 
ad bare-faced fabrication invented in order i) "save the necks of 
those also accused of the same erime, , ~ 


It-is noteworthy’ ‘Shab ‘in the “present? case. as between 


“tures of tae accused$. Ecninoe, ‘Matsumoto, aud Yamanaka, the letter on Setter ARS 
two claim they were. ordéred by tne former to .»vicx up the dvdine ‘is 


ovisoner, aaiispose Of him by. killing af necessary, cand” bury bite ae 
7 beds “in fire Schood zrourds, . 3 ret, ‘hough theg admit. they went Ties 

Tyrol. as part of a grou: Wiich« canpied our“the eBs entialyterns’ © Parma 
~~. ee alfefed orger, cles, Commits ssion-=zaw fit: to aeguit “then on motion, f 


tince superior” Grders 28 ndta deenge bgt. sey only be _considered® =. == 
* SREMPLSat LO of punisivient (£ee.75 &: (6)-of £C4A? Peculations ei 
« Governing Trials of A®cused Wa Criminals, 4¢ 000.5 (5 Pec 43)TS- * 7) 
¢ «wthe acquittal of these men mdicktes that “the Commission believed 
siuhat the death of the airman lid rot pceur as the result of thease a 
nen carrying out any order of Ichinoe. dst tha t the crisis was con- : 
mitted by otners aeting independ ently. These others “wotle, ytunder 4 
the evidence, ve Motoxawa, “uwabara, and their =ssociates ant the 
question arises wa ether or not they’ were actine under anv orier 
or permission of Ichinoe. ‘The only evidence that they might -have 
been is the. accusatory statement of Motokawa- that Tohinoe tele- 
phoned such an order to nim, dxamined carefully, however, it is. 
ween that even by lotokawa's own confession Tehinoe is. EUDDOS ed to 
dave told ain to cooperate by turning over the orisoher to repre - 
sentatives of.-gastern, [istrict army since’ this’ suverior organization 
was goin; tO mete out a “severe penalty" to.tne flier. This 
supposed order cannot be inte rpreted to mean just the oppocite, 
ivs., that it was an order or Deriission to a member of another 
organization to accompli a the “severe penalty" by executins the 
priconer aimself. in fact it is some evidence tnat the allered 
order ‘WaS not given, ‘Cons idering the slight probative value and 
tne inherent incredibility of the evidence in supvort of Ichinoe's 
, Having See red or permitted the killing of It..?ishback, the finding 
or alley as to Lpecification 1. should be. disazroved, 


el in epecification 2 against accused Ichinoe it is 
alleged that he failed in nis eee to »rovide reasonable measures 
for the Aumane treatricnt, safe custody, and vrotection of Lt. 
Fichback. This specification Te eto, supported by evidence and 
tae finding'oP guilty: should’ be. aaproved, The accused was informed 
early in the afternoon of tne fact that a flier in a eritical 
coudition Was bein held at the Nermei-tai., 6 knew that orgeni- 
gation was’ unable’ Pe nosaitalize the flier : and krew also that his 
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own efforts in that regard met with no ‘success. Belatedly and as 
a last resort he determined to take the orisoner away from his can- 
tors and bring him into his own headcuarters' dispensary. To do 
this he merely dispatched his sergeants on a truck to pick up the 
injured man, An:officer in his position could not but recognize 
tne high duty of care devolving upon him toward an injured cavtive 
under the regulations of his own army:and under. International Law.- 
he must have Known that ill-feeling against enemy airmen was running 
‘high as the result. of the bombing of the previous night and that this 
would es peéially be true in an organization of secret military 
‘police such as the XSemoei-tai. Under: the circumstances the like- 
lihood that 4 captive misht meet with foul play was reasonably 
- forseeable and the adoro riate measures for safety required of him 
in such a case would have included either the sending of an officer’ 
to take charge of: and »arotect the patient, or, none being available, 
his taxing personal charse of the transfer himself. Yor his failure 
in this respect he has been properly convicted. 


. By Cub-f£yvecification fa accused Ichinoe's dereliction 
of duty is alleged to have been his. failure to furnish meiical 
attention to the: injured flier, This allesation it commletely 
contradicted. by evidences of both the prosecution and the defense, 
auven in the statenents of those of the co-accused who are unfavor- 
able to ichinoe there it evidence that,.learning of the failure of 
the Aempei-tai to hos pitalize ane patient , he szot.on the. ees ONS 
himself callin: the. Dai Ichi. spital ‘and otile r-institutions seelfing 
to‘have the flice admitted Bute Be ule nee. accomplish the imsossible 
whére all hospitals were filled to capacity. In addition he called 
- the Sgritation .ectxoh ‘of His headquarters antl was assured that -a- x 
.* medic8l of f#cer woulé-be cent’ over, to - the Allie» as soon ag one* = iste 
¥™ ‘could be found.. Thé/clefit in-hdc offtte corrob$tatas the fatts- ec ce 
of ‘Aloe numéProus taléphone calis to hospitals ah@ is one of several 3 
~ -witne:ses ‘who establich.the faet Lie he finally ordered thefflier 7 --* -* 
ne be ovought to tthe disaensary. While his attemots were unsuc - bnjw te 
seful aod though his: fimel plans miscarried,-it cannot be tBaid “et 8 
that ne disrezarded hissduty’ oy failing to provide medical attention.. 
-~..inis portion ‘of the findings or guilty must be Cae Soar 
a -* . 9 : 
ae nbs: peeaticattons 2b and &c alleze ana Tehinoe's zi 
failure of duty also consisted in his failure to control and res- 
train military - personnel under his control and supervision from 
subjecting the flier to mistreatment and from killing him, res-_. 
-pectively. The Commission exceoted the allegation that these men 
were under his command and also that they beat the orisoner,. The 
facts in evidence show that the accused as a staff officer of the 
Jastern District Army determined to receive the flier from the 
hands of the Tokyo Kempei-tai, a sevarate but subordinate orssni- 
zation, thoush not within. his command. Fis failure to control and 
restrain flows from the fact that he sent only enlisted personnel 
over to receive the injured eviator. Fe this chose as nis arents 
wen who, in the military echeme of thines, lacked the autuority and 
rank whereby they could have stopped an “officer and enlisted men 
from the sempei-tai from accomplishing intentional harm toward 
the prisoner includine his actual slavrine. “ad he sent a resvon-~ 
sible officer or undertaken the mission himself the deed would not 
have been accomplished for even members of the Yemoei-tai under 
these circumstances would not have defied an 3D" officer »resent 
at the time. Ichinoge's failure thus to control amounts to criminal 
neslisence due to the hich duty of care imposed under the circum- 
stances on one in his position, The findine of cuilty is justified 
and snould be eevanslonastely , 


cpecification S$ and £ub-yecifications a., b., andc. 
thereunder charge the accused with failure to discharge nis duty 
9.(a) establisn the identity of Lt. Fis ee furnish a droper 
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“forehoding that in itself caused several witnésses to SoCs that 
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Leport of. uiis ‘death; (b)h honorably bury his. odes; and (c) vraverly 
mark his zrave. as’ ‘to this specification, * including its subspeci- :+. 
fications, the evidence ghowed and the accused aimitted his duty 

to have: doné all theséthines. Me Preely admitted hig suilt in 

this resaect and explained. that, though. he knew tneseé. thins were 
his responsibility. he decided: to refrain: from ‘acconplichine them in 
order. to. conceal: the. death of. the American fier, ‘is motive was an 
intention. to keep. his.own enlisted men from. getting into trouble... 

for. a. crime which, ne. uspected they. ‘or: someone else ‘probably 
committed. .His. failure’ to perform his ‘admitted duties is a direct 
violation. of @. rules laid down: ini the Geneva Prisoner of Var 
Corvention (Att... 13, 76; TM 27-251, p 23, 107) and his motive in no 
way. justifies his conduct ‘or mitigates nis offense, Because of the 
wording or this specification, o offenses are alleged only. when the. 
basic specification is taken in conjunction with ‘each of. the-sub- ‘ 
specifications. Therefore, the. Commis -Sion- should:have’ reachee only 
three findings. of guilty. The. separate finding, of guilty as’ to, RES 
basic specification is superfluous SAR? y, ‘by itself, it does not . 
state’ an offense. : pe dees ere By : 








joie eanieaal Votokawa en Suwa bara were found 2uilty as, . 
charged. under the: Joieb & ecitication Which alleges that they acting 
jointly with Yana; gizavia j' Vamanaka ,- Matsumoto, and unnamed others, 
and in purs suanceée of ‘a coimmon:intent willfully ane unlawfully killed 


Leland 2, Fishbacs, by striking him -with sword BY exceptions 
the Commission ‘deleted allegations’. that he wa €" also ‘pavonetted- and 
saothered with @irt. An. examinat ior Rots all the competent and - 


credible eVidence:in-the case, including ‘the confes ‘sions of-Mote- -. 
“ kawg,and- the statements of ‘awabara -léaves rp Gaubt of “their guilt ead 
“of ithe orime charzed; Motokawa wag "the: officer in charge 9 and, “ir % 
-wabara. was an: enlisted maribeg, of ‘the w#5reian* litairs: Equad at” We, Lt 
the” Lokyg “asin pad 5 tals --This x set ion accepted the Agme? eneny ¢ eos o.- 
fliers whieh they, were” brought, im and were Feshonsiblé for. syeie Soak 
“swell- being while. ih Heir’ ctstody.*: Vhile not charged with amnrover” 5 
care of the inj@red fliér, the lack. of, care, he received reysals . 

@ callous. attitude. - ketokawa. made considerable attempts: to hos ieee 
Huta tee the satient, but when these failed-Gid nothin to ease the..- 
suifering: lan .leavans Bim lying®on.a concrete clad oltsiges - the buil- 
dings. Un tne “peceint - of word that the Jtastern«, ERY ‘was -sending. ewe Ts] 
‘enlis sted. men after the. pris soner, it is evqdent., that Kotokawa ~ 
eagerly, seized upon this opportunity to :et vengeance for the 
bombinz of the previous night. He spoke te Major Cuzihara, the 
section ehief, and. as a result: was appointed leader of the detail 
to assist. in taking the fliér: ‘away This was obvioutly an axsisn- 
ment for wnich.he was most eager as, he immediately ordered::swords 
to be procured, ‘These being brought in were examined and. tested . 
for ptrength and sharpness, ceveral men of the section were pre- 
sent amd by their actions produced an atmosphere of e:3 <citement and 


harm to. the ‘prisoner: was intended and’ beinz ‘planned. 


eit. is quite possible that at this stage re ferences 
were nade to a Supposed order, from a ftart Officer of the Za stern 
District Army.-. ‘Anyone. ‘intendins a crime is prone to allege, sone 
official sanction therefor to forestall blame in the- minds. of those 
possibly opposed. to the nefarious: plan.’ Tf any ‘douot were present 
at this tine that this. Aidling was by: ‘the: e@ésiar of: this “empei- . 
tai ceuOU Dy At was | enti rely ‘dispelled by the cireuristances Bure 
rounding the events: which followed” ‘immediately after’ ‘the arrival 
of the truck. Ati the first: available! ‘onen area neard:,- the &rouncs 
‘of the Foreign Language {ichool, the vehicle was yarked ar? can air 
raid snelter Selected ‘for the’ trave. .Aceused Motonawa havirs assume ci 
‘leadersnis of, oie. party ‘now boasted that he ‘would display nis 
prowess ag a swordsman, His’ own, confegsion “that he merely tried to 
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that; beinz in abtendancé on Leland 2, Fishback he failed ta dis-- we 


dociiting, éach other in >srocuring the ‘death -of the. prisoner. Hath 


Vaile the evidence vhows that tonobe, in hi administrative position 





ae. oh | 


revive the airman by anplying a cold blade to nis neck iz too 
fantastic for belief since thete would have been no purpose in 
reviving tne victim-just prior to.an ordered execution. lot only 

his co-accused put also the other witnesses all agree that he’severed | 
the neck aimost completely and of this there remains no doubt, 

all the evidence beinz considered, 


The role of accused Nuwabara in this execution avnears 
throuznout the testimony as that of a more than willing particinant, 
in his first statement he admitted having stabbed the airman after 
otoxawats incomplete severance of the head from the bodv. The 
attensted retraction in the second confes sion in which he claims 
ne only pretended. to strike the airman is most unconvincing, 

Wnile it is true that the victim was nase dly already dead when 

he struck hin, his conduct reveals that he joined in with Motokawa 

and several others throuzhout the entire venture ani is jointly 
responsiodle for its ¢ ae rae vent. 


é 


- The fact shat this erine: wae done by stealth of nieht 

and without lights, though no black-out was on at that time, that 

one enlisted san was delfberately excluded from the party on the 
grounds .tnat ne “taliied too mich,” and especially the admission by. 
iotokawa that.he became so- frightened by the approach of a lighted 
vehicle as to run away from-the scene temporarily, all constitutes 
stron: evidence that tio orjer of a higher headquarters was beinz 
carried out-and amounts to convincing proof of the personal suilt 

of these convicted acctised., Of their -Joint action. and common int ent 
thé inethods eidhoyed aid the end. effec scted Ldavéznd doubt: It is. .--- 
clear that a zrouy of men acted in concert. siding, - abetting, and ee 


js r poneiple for the acts of all; Motgkawa , as the orime acter a per ies 
and. s.uwabatta.as a willing and, eset part idisahtwregally g SUilty ~.°  ».- 
ofeicl it ing he captive... 2 ae i 

"ein ein Seen ; Fie et moe aE 


The sitiz “le? seorticat 18 against accused conobe alleses 


enargse his duty by fTailjns and. nezlecting to srovide him with ave) in sepe 

ames medicines, medical care, and attention: The Commissign excepted 
urtner allez ations abnat ne’ pefuBeds the patient hes spitalizatign and — 

ee ne the reby" contributed to the death of tho “said orisoner, ‘ 





with the medical section of EDS, had no arm? responsibility for 

the treatiwent of captured enemy peysonnel, it does show and the 
accused admits that he wac callec over to. see the. flier with a view 
to determining nic nee? for hosvitalization, ‘4t this time he already 
knew that immediate almigssion to a hosvital was an impossibility 4 
resardless of the patient's critical need, “Inder those circumstarces, 
aia ehysician he was bound to do what he could to alleviate the 
ufferings of the burned Plier and ta.:e whatever measures he could 

Q improve his condition, This was not only his moral cuty but also 
ik le: 2al oblisation undsar the cireurnetances. <Airticle 1 of the 
seneva (Red Cross) Convention of 1323 (TM 27-851, p 129) provides 
that captives snall be humanely treated and cared for by the 
pelligerent in whose Sower thev are, f£ince the duties of the 
sovereign states under International Law can in instances like this 
only be carried out by the individual citizens of those states, it 
vecohies the duty of any dhysiciar. to sive adequate »srofessional 
attention to a prisoner with whom he comes in “contact. fongbde aanits 
that he knew of the presence of medical supplies in the “tempei-tai 
dispensary and would have used them if sodecially authorize’ but felt 
he could tot draw on them or use the physical facilities srovided 
Uule:s officially orcdered, since all this wa. under the control of 
the) scupetebat niedical of PPicer. -On the other hard there it evidence 
that an wDa medical officer could treat an injured oerson on whom 


to to ck we 
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ss adequate’ Measures+for. the: care"ané “Srotection of the orisone® and~ 


~~ 


'a8.ea for the death sentence only at. to VMotokawa (R. 255) and sought 








DE Bp es Ae? 
Ke Ith Ce ante ae By hs 
he happened to -be in attendance without any superior orders. It. is 
quite understandable but just as inexcusable that £onobe allowed his .. 
profestional integrity to suffer because of official restrictions,. 
Under the circumstances he was bound to. conduct himself as a physician 
even if, as he clains, this. would. have subjected him to a severe. P 
reprimand for-what misht be a:technical violation of- army regulations, 
His duties.under International Law arise from his position asa .. 
physician and he may not exeuse his obvious neclect of these duties 
on the, zrounds that his position as an officer restricted him, 
His neglect of-the prisonex under. these circumstances constitutes 
an offense cognizable under International Taw of which he has 
been oroperly convicted, ES ST ee 


6. Recommendations: 
aK 
Het in the present case it-chould be noted that in final . 
argument the prosecution, stressing its desire only that just:pun- 
‘ishnent. be meted out br the Commission to the several. accused, : 
pointed out the fact that accused Motokawa alone struck the death 
/ blow. On a bagis of the evidence it produced, the prosecution 


leSser sentences as to the other accused (R. 256), WYevertheless, 

the Commission sentenced Iehninoe as ‘well as Motokawa to death, 
auwabara to confinement for life, and fonobe to confinement for 

two. years. ‘ince the date of sentences, the members of the Commission 
have submitted to the Reviewing Authority a recommendation signed 
unanimously that elémency be extended to accused Tehinoe,’ a 


- a 


. In -the®opinion of this reviewar, the Xtenpion of 9 7 Ot. -- 
clemency towand accused Iehinoe would _be:mo:t, justifiable. If aes 5 
the Eeviewing authority should-adgreo-that there is insyfficient - Sa 
évidetree to*convict irim-of directis* orgar ita or.permitting the-exen - . 7. 
eution of the flier‘dnd difsantweves Lpecificatinn 13° then the oe 


accused wil] “.tdha conyicted of negligence In failure to prowide.. «..4 .%- 
Of failure to cagry out his duty properly to establish the identity: 
of. the deceased, to give the remains an honorable burial, and pro- 
perly “to mark the sraveT A reasonable punishment for these dere- ~ : 
lictions would be. confinsment atehard labor for fifteen years, con- : 
sidering the nature lof the offenses’ and sentences apprayed in“other 
cases fo¥ offenses carrying a similar degreg of suilt, One month 

of the period of confinement approved. should be remitted because 

of the time spent in confinement »orior to the @ate of sentence. 

Ab thue modified the centence should be approved and ordered exe- g 
cuted, | .in additional plea for clemenev in behalf of accused Tchinoe, 
a letter from Prince Takamatsu, wag received durine the writine of 
this opinion and has also been fully considered, 

dn the cases of accused Fotokawa and “awabara the record 

and accompanying papers reveal no facts uvon which the exercise 

of clemency tould justifiably be based. @vidence does not show 

that Lotokawa acted under’the compulsion of superior orders but . 
rather that he:cagerly seized upon the chances to carry outa | 
wrathful act of vengeance uson a fallen enemy. Tor this.crime of 
deliberate murder the death sentence is both justified and aDDro ~ 
priate, It shoulda be approved but execution thereof mist be with- 
held pending confirmation of the sentence bv the fuprame Commancer 
for the allied Sowers. uwebara, as an active particivant in the 
€fime from its incsption, likewise deserves severe punishment. 

“The Commis:ion in sentencing him to confinement at hard labor for 
life has» already recognized. that, since he acted under the leader- 
whip of a superior. officer, some mitigation of his punishment is_ 
justified, Hotuing-in the record would serve as: basis for urging | 
any further mitigation on the Reviewing Authority nor does any’ basis 
for clemency aspear in ths accompanying 2apers. The sentence should 
' be apsroved and ordered executed. ~ ; 
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iSnderabigee: light sentence: ‘bo SOME Lnanohe at. hava labor for two 
years. In so doing the Commission-gave consideration to the. | 
faet. that ‘Lonobe- ‘gincerely believed “hiniself. prevented from exer--°_. 
cising sound” professional - judgment. by” his. interpretation, whether ._ 
right or: wrong, 0 of army regulations, The dleas for. clenency ate) 
dressed to the Reviewing Authority by. hig wife, his colleagues, and 
his jatients have been fully considered. . They. recite the nareéships 
‘to nis’ family, to the sick, and to,his profession which his confine- 
ment would cause and extol nis virtues and accomplishments. zt Ls: 
unfortunate ‘that. through every Sunishment:of the euilty some. suf 
fering is brought ebout for the- innocent. but this argument does not 
justify clemency. ihe sentence . should be: ayproved and ORE oO exne~ 
Gane ay 
: ‘Because of the sean cea or ee ited ena ica wal camara | 
ayia Lateacnotel and the failure of the Commission to delete their 
names from the joint Charge and tpecification, the required 
‘déletion should be: aocouplished by the Action of the } Deviewinge 
authority. Actions effecting the. recommendations contained herein, 
should they meet with the- ‘approval Be ‘the Revo Auth iority, are 
attached Herero. insta 


ee ; ADWARD A‘; DOERING= 


Beate mL : Se! ia "Reviewer eas ag . 
, Pa et aan hos : utes Advocate Esetion. ee 
phy a ge a! t eee (races SAU Se ee ; Oars eee % 
<= ay Seal - OBO: Gee sty : e Ay te a. pec eae a, i an Or . 
me Bye ; Pecsok ee *ee af 7 ee > ‘S232 - ae 
“ Déogcur, in‘gemeral with the; fore going reveew except’ as hergatter | 
~ stated. Be ae jee icy: pee a. an er ogh Sra a eee age ee 
iso - Opinion. is resefved. as io ‘whether reconsidering 4 finding St not -=* 
o guilty during the prog ressef the trial is prejudi¢ial error (cf. _ 
“review, page 11) sinve. that aes is,not presented. Bp N . 
~~ a = é > os a ae a = 
eee *. 
a The “statement.on. page 1g of the review copcerning-the “stated S 


flack Of weigh. which should be accorded to statements of accused and \, 
j/ Co-accused is not concurred in. ctatenents (as well as testimony). of  \ 
j one accused, attempting to shift the onus of a.crime to another should }\ 
/ be closely’ Sorutinized, it is true. It is well to remark, however, 

i that statements against self-interest: and the interest of pe Ee against 
i wilom no animus by the witness appears, where voluntarily mad may 
j be the ‘strongest kind of evidence since human. nature militate: azeinst 

such - | eohulsecsloriys unless they. bear the stamp of truth. 


statements contravenes a ruling by the president ‘of. the International | 


i 

| 

| either is the . statement concurred in that the admission of such — 
Military ‘tribunal in the. trial of Tojo set al (statement in foresoins 


review, pag 2a 13). Sxamination of the. record reveals that the pro- 
-{  secution slected not to request application of the foregoing rule of } 
\ evidence, ‘The court. accordingly went no farther than the prosecution 
Noe it to go. It did not declare the law as the reviewer indicates. 


o 


The following is observed concerning Tohinoe:. 


‘It is not. considered. that.this accused was proved guilty of the 
allegations under ipecification 1, The sole source of evidence that 
ne | “ordered or. knowingly permitted. persons under his control and super- 
vision to kil] Lieutenant Fishback was accused te (acquitted 
oy the comaission) (Sxhibit 20, p. 5, 4; Exhibit 22 Lee sxhibit B4, 
Dd. &, 4; sxhibit 25, 9. 2; axhibit. 26, De. 4; Bxhibit 2, pe 33 
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f plica up tue injured flyer. and deliver him to a medical destination, 


itar 
“Tore the Pinding of suilty kvecificats ON lust be gisa proved, 
- 


tea. (i 224). He orderéd the pubial, but®did not revors it (R 22a, 226, ~7°™ - 


et Seale GAP cl. ei 1a 9 
whibit 31, pd. 5, 4),  sccused foe quoted ‘Tchinoe as indicating 
‘severe punishwent would be administered (Bxhibit 23,;-p. 3, 4). but 
this falls far short.of proof..that. ne requested the execution of the 
victim. Other Mechta ipie involving .Ichinoe- ‘were merely POU ey eee 
ot statements by Matsumoto: quovins ichinoe. : 


LF 


é 


y On the-other hand Ichinoe's assertion that. ‘he Gid not know tne 
yorime was to be committed. and only learned of it afterwards is sup- 
/ ported oy the trip ticket which ap.arently included a truck triv to. 


plus the testinony of Master i aresant Matsumura who was vresent 
Gurlug’ tne conversations which Matsumoto quotes, but heard nothing 
Which Would indicate that the accused .wag involved in the olan to. 
sill the. Lieutenant. Fatsumoto, - of course, hed much to gain oy layiis 
the blame at txye door of Ieninoe. since ths former's punishment would 
in ali liselinood be sreatly mitigated if he were acting under orders, 
While it is possible that.ichinoe may have had suilty Knowledge 
before nang that the crime was to be conmitted, anc while it is sven 
pOrSible that He was a. darticipant as Ma tsumoto claimed, the fore- — 
going evidence leaves a reasonable Goubt in the mind of ah ordinary 
-re sonabis 9erpon and. ‘therefore: the finding of suilty cannot stand, 
Ghis does ‘not mean that 2 findins of euilty based golely upon 
‘state sents Prom an accomplice or co-accucse could not be avprovea in 
any event./ It is merely suggested that “ui er the peculiar circun- 
wes in unis cate, a reatonabls doubt as-to suilt- exists and there- 
by of 





“ee as GO TAU e the find g 

: ory. important. . Tt..was ofdvea phat selena 2 
a for berfal of deceased flyers and- 
Pease Mare: “hous Nietawithin the” vactepn” De! aes 
District arn. ‘Edaaquarter (BR P54; -517, BES, 22%, Ex®ibit 28,. SE lee oe 
jJeninos seat his agent Rees neees to take “Ghistody of the sui 





In congideri 
guilty. ¢ of tpecifi 


Teaine” as wee au 






e47). Tnere can ®e no doubt that Ichinoe actively eriminally con. 
eéuled the death, identipy and burial place ofthe flyer, as charged-** - 
afd that this Was dons with ‘the intent to assist the narticivants in. 
concealing the jurder Tais byper of. offense cannot be Tisitttly Aueneui 
put on. the. contTary” is one of the most ssrious ones-with which a, 
trustee for prisoners can be charged. The grime hat two far reacning 
consequences: it leaves the family of the victim in a life-lonz state 
of uncertainty, worry and dread which can and does vlace a stamo of 
aioom woon tieir future course. All xnow tnat uncertainty as to the 
fate of.a4 loved one is, far worse than certainty even when the latter 
is accompanied by tragic news. Deliverately to conceal such tidings 
substitutes a Lit eutime of worry and subsense for the quick, snort 
plow of definite certain tidings of death. The other facet of this 
crime 1s tuat tne accusead is in a position aguivalent to that°of an 
accessory after the fact and by his action attemptec to and for a 
considerable seriod of time did conceal ths crime ana prevent its 
prosecution. In many jurisdictions an accessory efter the fact nas 
a heavy responsibility which may be equal to that of actual yarti- 
ciation in the orfense, 


The ‘following stat: onents of law EHO ape noted as discussing an 
offense of corps rable wedsht vo that d.leaded in fnyecifications %a and 


Bo uncer tie tacts in evidence 


uote 27 fo/ 16 C.J., 9. 146, “Thus, where the statute abolishes 
the G@istinction betwesn accessories and nrincinals, the accessory 
way be convicted of that degree of the crime shown by the evidence; 
and the conviction of. paeee eee es of ea lower d2ere2 or even his 
acecnittal it insuaterial on the cues ‘tion of the accessory's suilt.” 


(citing cases), 
(» 20, ICEIII3, Case 265) 
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16 C0. J., p. 137... tan accessory. after the fact is one who, 4 
snowing a felony to have. been committed, receives, relieves, comforts, 
or assists the felon,. * * x Three conditions must units to render 
one an accessory after the fact: (1) The. felony must be complete; 

(2). the accessory must have knowledges that the princival committed 
tie felony; -(S) the “accessory must harbor or assist. the princival 
felon. -~ 


15 C.J., de 140, Sec, 144. "One who actively conceals a crine 
is an actessory’ after the Fact." ; eee 

._ The letters of Drince Chiehibu and Prince Takamatsu in behalf” 
of Ichinoe stressed his honorable character and asserted that one of 
nis stripe could not be guilty of the crimes with which he was charged, 
ile hinself refutes this when he aduits concealment of the crime, Tf : 
Cal only be said that the character judement of each of the foregoing 
witnesses is not as @edendable as his friendship, This accused has ! 
debased himself by a spirit of collaboration with the most dastardly = 
criiiinals, However; it. is not felt that his crimes justify the 
death penalty.. It is noted that he made strenuous. efforts to obtain: 
fospyitalization in the face’ of calamitous ard tragic happenings to 
His. own nationals as & result. of bembines by those of the flyer. 
Thus he exhibited instincts of humanity and decency. It is recom- 
wended that his sentence of death be commuted to imprisonment at hard 
labor for twenty years, ; , igh 2 °F 


t 


= 


The difference in the sentences of Motokawa and” Xuwabara Sate 
© justified. Althoggir they Were accessories, hence :princinats in the .-=: 
slaying, the latte ts: leeser sentence ‘would normally. be sa adjudged “_ 


Since-he followed the -lead of his officer,-even theugh he did so .- 
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(> 21, ICEINO?, case '265 
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